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Name & Address of The Appellants

/s Karnavati Club Ltd
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

T Yo, SIS Yoob YT ATy STelld =ArfEienyor Br et —

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

i A1 1094 3 9T 86 @ efa andfiar & f & UIRT @ ST Wbl
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufde T dio W Yo, SIS Yo Ud WAy STdieNd SRR 3T 20, 7 AT
2iRYee Hrevs, RHUl R, FBHGIEIG—380016 :

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. _
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or

less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. ‘
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0l0) to apply to the Appellate Tribunal.

2. s waTe Yo SR, 1975 @1 ¥l W FE—1 @ sifa FeEiRa fev srgaR el aTeer Ud e
e @ aney @ U W % 6.50/— UW BT AU Yob feme o g1 =RY |

2 One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act,1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act. 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, ‘Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
4(1) O WEH A, =7 3 & wfay 3rdier WTRIRYUT & WAET STgl Qe ruaT e AT aUs
Ryarfea &) Y #Afer fFT 7T o & 10% symmmrﬁtaﬁmmﬁaﬁaﬁaaaugéﬁ 10%
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

The Assistant Commissioner, CGST & C. Excise, Division-VI,
Ahmedabad-North (hereinafter referred to as 'the appellant’) has filed two
appeals against the below mentioned Orders-in-Original (hereinafter referred
to as 'the impugned orders’) passed by the Assistant Commissioner, CGST,
Division-VI, Ahmedabad-North (hereinafter referred to as 'the adjudicating
authority’) pertaining to M/s. Karnavati Club Ltd., S. G. Highway, Ahmedabad

(hereinafter referred to as ‘respondents’);

Sr | OIO No. QIO date Amount of | Amount of
No refund refund claim |.
claimed () | sanctioned
<)

GST-06/Ref/05/AC/KMM/Karnavati/18-19 10.04.18 1,80,69,019 | 1,80,69,019

2 | GST-06/Ref/04/AC/KMM/Karnavati/18-19 10.04.18 4,93,04,973 | 4,78,23,290

2 The facts of the case, in brief, are that the respondents had filed the
above mentioned refund claims on the ground that they are a company
incorporated under the Companies Act, 1956. They were holding Service Tax
registration. number AAACK7865QST001 under the category of Membership
Club or Association Service, Health Club and Fitness Services, Mandap Keeper
Services,.-_Renting' of Immovable Property Services etc. The adjudicating
authority, vide the impugned orders, sanctioned the entire amount of
<1,80,69,019/- in the case of the 1% refund claim and in the case of 2" refund
claim, an amount of <4,78,23,290/- was sanctioned and an amount of
< 14,81,683/- was rejected.

3. The impugned orders were reviewed by the Commissioner of CGST and
C.Ex., Ahmedabad-North and issued Review Orders number 16/2018-19 and
17/2018-19 dated 18.07.2018 for filing appeals under section 84 of the
Finance Act, 1994. The appellant alleged that the impugned order passed by
the adjudicating authority is not legal and proper. The appellant claimed that
when the levy of Service Tax had become ‘ultra vires' then why did the
respondents make payment of duty as they were of the view that Service Tax
was not at all leviable on them. Thus, the Service Tax collected, if refunded to
the respondents, would become sheer profit to the club in the form of unjust
enrichment. Further, the appellant stated that Section 73A(2) of the Finance
Act, 1994 clearly states that if an amount has been collected as Service Tax
which was not required to be collected, same is required to be credited to the
exchequer of Central Government. Also, with effect from 01.07.2012, the new
system of taxation of services has been introduced. Beside other changes, the
word ‘services’ has also been defined under Section 65B(44) of the Finance

Act, 1994. The appellant stated that the doctrine of mutuality bears no
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significance in the context of taxable service provided by clubs and association

as club and its members are now treated as two separate persons.

A Personal hearing in the matter was held on 11.10.2018 wherein Shri
Bishan Shah, Chartered Accountant, on behalf of the said respondents,
appeared before me and tabled before me their submission. He stated that
since it is an ‘incorporated’ body, the issue does not apply to them. He further
informed me that CESTAT, West Zonal Bench, Ahmedabad has allowed this
issue in favour of M/s. Rajpath Club. He submitted a copy of the said CESTAT's
order in support of his claim/ erdes we Afrores/aoe db 2jou ]! &) b

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandums submitted by the appellant and oral and
written submissions made by the respondents at the time of personal hearing.

Now, let me examine the reasons of rejection and the defence reply given by

the respondents.

6. To start with, I find that the appellant, in the grounds of app'eal, has
claimed that as Hon’ble High Court of Gujarat vide its judgment dated
.25.03.2013 allowed the petition declaring Section 65(25A), Section
65(105)(zzze) and Section 66 of the Finance Act, 1994 as amended by the
Finance Act, 2005 to the extent providing levy of Service Tax in respect of the
services provided by the club to its members as ultra virus, I.e. beyond the
powers and therefore, not legal, then why the respondents have collected and
paid Service Tax to the government exchequer. The appellant further argued
that the Service Tax collected, if refunded back to the respondents, will be
nothing but profit to the club in the form of unjust enrichment as the said
amount would never be returned to the persons utilizing the club services.
Now, this is quite a strange argument on the part of the appellant as how the
appellant can confirm the fact that the refund amount would not be returned to
.the individual members. An entity can pay Service Tax even if that is not
leviable. Section 73A(2) of the Finance Act, 1994 very well clarifies that. If the
entity had collected an amount in the form of Service Tax (even if it is not
leviable), same has to be definitely deposited in the government exchequer.
So, I find that when any amount is not legally payable to Government, it
becomes ‘deposit’ and thus there need not be any elaborate procedure for

claiming refund.

744 Further, the appellant has argued that if the amount is refunded back to
the respondents, it would become sheer profit to the club in the form of unjust
enrichment. In view of this, I find that the respondents had filed the claims in

view of the decision of Hon’ble High Court of Gujarat in the case of Sports Club
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of Gujarat vs Union of India. The judgment of the Hon'ble High Court of
Gujarat is based on the ‘Principles of Mutuality’. I also have the same view that
any transaction by the club with its member is not a transaction between two
parties. The question of unjust enrichment will arise only when there is the
existence of two or more distinctly separate parties. But when the respondents
are dealing with their members, we find that they are not separate entities.
The Hon’ble High Court proclaimed that;

“The petitioner is giving service to its members but the club is

formed on the principle of mutuality and, therefore, any
transaction by the club with its member is not a transaction
between two parties. However, being a company, it may enter
into a transaction with anybody, a 3rd person, not a member,
then in that situation, this club becomes a legal entity and can
certainly enter into any transaction and such transaction are not
on the principle of mutuality and, therefore, may be liable to any
tax as a transaction between two parties. However, when the
club is dealing with its members, it is not a separate and distinct
individual. It is -submitted that in identical. facts and
circumstances, however, in the matter of imposition of sales tax,
when the club was expressly included in the statutory definition
of 'dealer' under Madras General Sales Tax Act, 1959, so as to
bring the club within the purview of taxing statute of the Madras
Sales Tax, the Hon'ble Supreme Court, in the case of the Joint
Commercial Tax Officer Vs. The Young Mens' Indian Association,
considered the definition of the 'dealer' by which the club was
declared dealer and after considering the definition of sale as
given in the Act of 1959 and explanation-I appended to Section
2(n), specifically declaring the sale or supply or distribution of

goods by a club to its members whether or not in the course of

business was declared deemed to be a sale for the purpose of the
said Act. In that situation, Hon'ble Supreme Court considered the
issue that the club is rendering service or selling any commodity
to its members for a consideration then whether that amounts to

sale or not. Hon'ble Supreme Court held that it is a

mutuality which constitutes the club and, therefore, sale

by a club to its member and its services rendered to the
members, is not a sale by club to the members”.

In the case of Commissioner of Income Tax Vs. Ranchi Club Limited, the

Hon’ble Patna High Court affirmed that no one can earn profit out of

himself on the basis of principle of mutuality and held that income tax .

cannot be imposed on the transaction of the club with its members. Thus, the

first argument of the appellant regarding unjust enrichment does not hold any
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ground at all. -

8. Now comes the second argument of the appellant that with effect from
01.07.2012, the new system of taxation of services has been introduced and
beside other changes, the word ‘services’ has also been defined under Section
65B(44) of the Finance Act, 1994. The appellant stated that the doctrine of
mutuality bears no significance in the context of taxable service provided by
clubs and association as club and its members are now treated as two separate
persons. I agree with the view of the appellant that the case dealt by the
Hon’ble High Court of Gujarat was for the period prior to 01.07.2012. I find
that the Hon’ble High Court of Gujarat, in its judgment dated 25.03.2013, has
not taken into consideration the amendments made -in the Act (w.e.f.
1 01.07.2012). In the new system, the word ‘service’ has been defined under
Section 65B(44) of the Finance Act, 1994 which is printed as below;

"(44) ‘service’ means any activity carried out by a person for

another for consideration, and includes a declared service, but shall

not include;

(a) an activity which constitutes merely:-

(i) a transfer of title in goods or immovable property, by way of

sale, gift or in any other manner; or

(ia) such transfer, delivery or supply of any goods which is deemed

to be a sale within the meaning of clause (29A) of article 366 of the

Constitution; or 5

(ii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the

course of or in relation to his employment; '

© fees taken in any court or tribunal established under any law for

the time being in force. :

Explanation 1 for removal of doubts, it is hereby declared that

nothing contained in this clause shall apply to;

A The functions performed by the Members of Parliament,
Members of State Legislative, Members of Panchayats, Members
of Municipalities and Members of other local authorities who
receive any consideration in performing the functions of that

office as such member; or

B. the duties performed by any person who holds any post in
pursuance of the provisions of the Constitution in that capacity,

or

C. the duties performed by any person as a Chairperson dr a
Member or a Director in a body established by the Central
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Government or State Governments or local authority and who is
not deemed as an employee before the commencement of this

section.

Explanation 2— this clause, the expression "transaction in money

or actionable claim" shall not include— =

A Any activity relating to use of money or its conversion by
cash or by any other mode, from one form, currency or
denomination, to another form, currency or denomination for .
which a separate consideration is charged;

ii. Any activity carried out, for consideration, about, or for
facilitation of, a transaction in money or actionable claim,

including the activity carried out—

» By a lottery distributor or selling agent on behalf of the State
Government, about promotion, marketing, organising, selling
of lottery or facilitating in the organising lottery-of any kind, in
any other manner, by the provisions of the Lotteries
(Regulation) Act, 1998 (17 of 1998);

« by a foreman of chit fund for conducting or organising a chit in

any manner.
Explanation 3. — For the purpose of this chapter, -

a. An unincorporated association or a body of persons, as the

case may be, and a member thereof shall be treated as distinct

persons; _!
b. An establishment of a person in the taxable territory and any

of his other establishment in a non-taxable territory shall be

treated as establishments of distinct persons”.

In view of the above, it is quite clear that unincorporated association or a body
of persons and a member are to be treated as distinct entity. In the instant
case, in their submission, the respondents have claimed that they are
incorporated as company and not an unincorporated association. In support of
their claim, the respondents have submitted before me a copy of the
‘Memorandum and Articles of Association. I found that the said appellants are
incorporated under the Companies Act, 1956 (No. 1 of 1956) and their
Certification of Incorporation number is 04-12-12192 of 1959—90. Thus, in view
of the above, it is quite clear that the respondents are an incorporated entity—__

and the principles of mutuality are very much applicable to them. ";\
§
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8.1. Further, in the case of Sports Club of Gujarat, the Hon'ble Gujarat High
Court held the taxability of services by club to its members is ultra vires. It
relied on the decision of the Calcutta High Court in the case of Saturday Club
Ltd., wherein it was held that in a members’ club, any transaction between the
club and its members cannot be regarded as service. However, under the
Finance Act, the explanation to Section 65B (44) provides a deeming fiction
that an unincorporated association or a body of persons (“"BOP"), as the case
may be, and a member thereof shall be treated as distinct persons and since
_the concept of mutuality has been done away with the deeming fiction,
collections from members become liable for Service Tax if they are in the
nature of any activity carried out by society for its members. But, the point to
be noticed here is that the explanation inserted uses the words un-
incorporated enterprise only. Thus, as per the discussion held above, I am of
the view that in the cases where the claimants are an incorporated body, they

are eligible for the refund as they are not liable for Service Tax.

0. In view of the above, I hold that as the respondents have wrongly paid
the Service Tax against ‘Club or Associated Services’ (leviable after the
introduction of the Negative List w.e.f. 01.07.2012) and the adjudicating

authority has correctly sanctioned the refund to the respondents.

10. Accordingly, as per the above discussion, I do not find any reason to

- interfere in the impugned orders and reject the appeals filed . by the

Department.

11,  rdoral ZaRT gt TS e 1 e SuRiEd alid A AT S gl

11. The appeals filed by the appellant stand disposed off in above terms.

il
- (3T 2RT)
3Imgere (3rdTew)

CENTRAL TAX, AHMEDABAD.

" Attested S e
B \'% 7\’}
rg\o ~‘jc ‘
& )
Superintendent (Appeals) A*C:"
Aaho

Central Tax, Ahmedabad



b 9 F.No.V2(STC)8-9/EA2/North/Appeals/2018-19

BY R.P.A.D.

To,

M/s. Karnavati Club Ltd.,
S. G. Road,

Ahmedabad- 380 058.

Copy To:-
. The Chief Commissioner, Central Tax, Ahmedabad zone, Ahmedabad.

1
2. The Commissioner, Central Tax, Ahmedabad (North).

3. The Dty/Asstt. Commissioner, Central Tax, Div-VI, Ahmedabad (North).
4. The Assistant Commissioner, System, Central Tax, Ahmedabad (North).

\/mrd File.

" 6. P.A. File.






